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Confidential, 
3 Memo. to Officers, Superintendents, 
& Officers ifc Police Stations & Senior Detectives, 
Bie ; < 
: No. 64 
& & vem é € Chinese Courts in the Settlement and French 
= Concession, 
E Keg C.ugos 
e I omega k The following procedure will be adopted in future although 
& ~fX. the instructions laid down herein are for the tir. being un- 


is official. 


1. Jurisdiction. The provisional agreement of 1902 is con- 
sidered cancellea by virtue of the rendition of the French 
Mixed Court. Jurisdiction in criminal cases will lie with the 
Court of the Settlement or Concession in which the crime has 
been committed. 


2. Warrants issued by the Chinese Courts’of the French Con- 


cé€ssion should be countersigned by the corresponcing Chinese 
Courts in the Settlement before execution ana Similarly Warrant 
issued by the Settlement Courts should be countersigned by the 
corresponding Courts in the French Concession before execution. 

S. With regard to the handing over of persons urgently wanted 
by the Police the procedure followed hitherto will be continued, 
i.€., persons wanted by one of the two Police Forces for offences 
committed within the jurisdiction of that Force ill be handed 
over direct without being brought before the Ccur: of the Settile- 
‘ment in which they are arrested provided that-the officer 
authorising the handing over is satisfied that thre is a bona 
‘ fide charge against the individual arrested. 

In all cases of doubt ,particularly those with a political 

or quasi - political tinge , reference should be mnie to the 


Divisional Officer concerned but this should not usually be 
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August 28, ee ee - Jf, 


Divisional Memo No. 235, 
Divisional Officers & Chief Inspectors etc. ife Stations. 


Attention of D.Os. is drawn to Article 4 of the Mixed 
Court Rendition Agreement which reads as follows:~- 

'Yhen any person is arrested by the Municipal or Judicial 
Police, he shall, within twenty-four hours, exclusive of holi- 
days, be sent to the Courts established under the present 
Agreement to be dealt with, failing which he shall be released." 

This must be strictly observed. 

Please see that prisoners arrested in the early morning 
are sent to Court that day. If the case is incomplete a writ 


of detention can always be applied for. 
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Deputy Commissioner (Divisions). 
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Instructionai Order No, 1972 


Ministry of Judicial Administration 


fo: President Hsu Wet Tsung, 
- Chief Procurator Wong Tsung Nan, 
Kiangsu 2nd Branch High Court, 


It is hereby ordered that this Ministry is in 
receipt of Despatch No, 993 from the Ministry of 


Foreign Affairs, stating: 


'®e rules defining the respective juris- 
aictions of the Former Mixed Courts in the Inter- 
national Settlement and the French Concession in 
Shanghai, which were agreed upon petween the 
Settlement and Concession Authorities in 1902 
is a system anomalous to the general principles 
of the law. Wote 2 exehanged in connection with 
the Agreement regarding tne reorganization of the 
Provisional Court signed in the 19th Year of the 
Republic of China stipulates, ‘It is understood 
that the present practics regarding the respective 
jurisdictions of the Chinese Court now fanc tioning 
in the International Settlement and the Court exist- 
ing in the French Concession shall be followed, 
pending a definite arrangement between the Chinese 
Govermment and the authorities concerned," Article 1 
of the New French Mixed Court Rendition Agreement 
states, ‘tall the rules and practices pertaining 
thereto shall be abolished, together with the Mixed 
Court," Then the rules defining the respective juris- 
dictions of the Mixed Courts in the International 
Settlement and the French Concession are some of those 
rules and practices which should be abolished, 


"Note 2 of the Agreement of the 19th Year had 
specific reference to the Court then functioning in 
the Internstional Settlement and the Court then exist- 
ing in the French Concession, Since at present the 
Court in the French Concession has been abolished, 
the provision has automatically become inapplicable, 
In the course of the negotiations concerning the 

abolition of the French Mixed Court, it was many times 

declared by the French Delegates that wi.th the rendition 

of the Court, these anomalous rules would antomatically 
ecome null and void. This declaration has been clearly 


registered 
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registered in our notes, The jurisdiction of the Hew 
Courts in the International Settlement and the French 
Concession shall naturally be determined hereafter in 
strict accordance with the Chinese Codes of Procedure, 

We hereby request you to instruct the Kiangsu 2nd 
and 6rd High Courts to act accordingly." 


You are hereby ordered to act accordingly. 
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Shanghai Morning Post Evening Edition (official organ of 


Gen.Chiang Kai Shek) and other local newspaperss 


The rendition agreement cf the Shanghai First 
Special District Court -was concluded on February 17, 1950 
at Nanking. The agreement was put into force on : 
April 1 of the seme year. a&ccording to Article 10 of 
the agreement, the effective pericd of the agreement . 
is fixed at three yearse The agreoment expired at 
the end of March 1935 when the period of the agreement 
was extended. for a further period of three years. The 
second term of the agreement will expire-at the end of. 


March 1936. ; : 
Chinese law circles in this lodality are of 


the opinion that the agreement of the Shanghai First 
Special District Court should be revised when it expires 
next yeare The agreement had ten Articles with eight 


Articles appended. 
revision, the most important points being 


that require 
the question of the power of procuraters and the problem 
of the appointment of judicial police. Limited by the 
agreement procurators of the Shanghai First Special 
District Court have very littie authority, matters_of 
public prosecution being handled by the Municiypat Police. 
Members of the judicial police are not directly. appointed 
by the President of the Court. The President should 
appoint members of the judicial police, who have been 


recommended by the Municipal Police. 
Chinese connected with the local judicial 


authorities hold the view that the organization of the- 
Courts in the International Settlement is different. 
from that of the Courts in other places in Chinas 
Therefore, the rendition agreement of the Shanghai First 
Special District Court must be revised upon ,expi 80 
that its organization will paraliiel that of.Courts in 
other places in Chinae It is learned that the Ministry 
of Justice is paying special attention to this matter 
and will form a Judicial Rights Research Committee in 
the near future. &mong other things the Committee will 
study the proposei for the abolition of Consuler 


Jurisdictione 
Recently certain foreign netionals in Shanghai 


have proposed the formation of an international Court 
of &@&rbitration to’ deal with the civil lawsuits of 
foreigners. The Ministry of Justice is indignant over 
this matter. At the present moment when the Chinese 
Government is doing. its utmost to abolish Consular 
Jurisdiction, foreigners should not make an attempt to 
interfere with Chinese judivial rights. It is learmed 
that the suggestion for the formation of an international 
Court of Arbitration is the hope of only one or two 
foreign nationals and the pian will not materialize. 


There are many points in the agreement 
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vening News published the following telegram from Nanking 
May 10, 1935s- = 


Morning Translation ° 


x 


The rendition agreement of the Shanghai Special 
District Court (? the First Special District Court) will 
expire in March 1936. The Chinese Government proposes 


_ to issue in Autumn this year an announcement of tho 


abolition of Consular Jurisdiction. The judicial 
authorities are studying this question. The Judicial 
Rights Research Committee of the Ministry of Justice has 
invited several persons to serve on this Cemmittee.s. The 
inauguration of the Committee will take place in a few days. 
In connection with the proposal of the Shanghai 
foreign residents to form an International Court of 
4rbitration, a certain official of the Ministry of Foreign 
4ffairs states that these foreign residents are planning 
to establish Consular Jurisdiction in another form in an 
attempt to break China's judicial rights. The Government 
is opposing this attempt on the part of the foreigners 
and will never permit them to fom this Courte 


Shanghai Morning Post (official organ of Gen.Chiang Kai Shek) 
and other local newsraperss 


[e} TION In HONE R 
Local residents are energetically osing 
the increase in the telephone rate. On &M the S.M.C. 


issued a report giving particulars of the 
held in connection with the question. 
to be willing to permit the telephon 

Dissatisfied with this 
of the First Special District Ci 
the Nanking Road Street Union 
Ratepayers’ Association, the 
and the Citizens' Federatio 
to oppose the increase. 

On May 11, 
Federation and the 


e@ Council seems 
ncreasee 

rt, the ist Branch 
zens' Federation and 

t a letter to the Chinese 
nese Chamber of Commerce 
the other day requesting them 


er bearing the seals of the 2nd, Sth, 
llth, 12th, 13th, 15th, i7th, i8th, 
6th, 37th and 38th Branches of the Citizens 
end some trade associations, requesting the 
give some consideration to the interests of 
zse6idents and not to be hoodwinked by the Shanghei 
hone Companys 
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Honorable Stirlin en 3endern, 
Director Gensral ana Ghairman, 


Shanshai ‘iumicipal Council, 


Sutssstiona re Changes in 
the mencition Agresment. 


The Senior Sonsul haa informed his Bebuties that he will 


be pleassd to ressive suzcestions from then regarding propos6a 


changes in the Rendition Agreenent, provided such susgestions 
ere mace on or before siarsh 31, 1929. In view of the fact that 
the police are &reatly concsernsa with the Shanghai Provisional 


3eurt and the Rendition Agreement, If hse to submit herewith ray 


suggentions fer proposed amendments te that docurnert. 
Sf NCPSs Is 


rt. Sei DESTNITIOUsS. 
it. JURISDICTION. 
LET « GOUSTIST OF LAWS. 
x CASTS. 
Ve SUviCTSES AND WARRANTS. 
Vi. APSLAT. SOURT. 
Vit. Tne RIGIT CF THN KIANGSU GOVEAN iNT 
TC REVIEW CASES, AND ENZOROQE- iT 
CS Tak DEATH PENALTY. 


VEIL « THE WOLRNS' PRISON. 
tA. EALTRADITION. 
xX. RATES AND TAXATION. 
AI. LISSELILANEOUS. 
Bie 


SG.im DEFINITIONS. 


Theres ars a nuriber of terms in the Rendition Agreement 


wh. 


hich are net properly understood, anda consequently have cnused 


serious disrute. I havs accordingly defined some of these terms, 


which are set Porth hereuncer: 


(1) A "orei;mer' is any perscn, corporation, nartnersliiin, 
compuny, ilnited liability company, citizen or subject recor 
nized as such by a sovernnent whese citisens or subjects have 
extraterritorial rishts in China by virtue cf treat? hetween 


such Government and China, 


(2) A "vsunicipal Roaa" ie any road, street, hicthway, 
alley, vath, premise3, park or land owned cr controlled or 
cperated or volicsd or maintainea by tire SCour:icil Por the 
foreian Jomiunity of Shanghai, resardless of whether auch 
road as aforesaid is within or without tne Linsits of tne 


* > 
Settlemart, 


re pe 


o. 
a> (3) A "Neputy"™ is anyone deputized or authorized by the 


= Senior Consul cf the Consular Boay at Shanghai, China, to 
act as his repressntative in the Shanghai provisional Court. 


(4) A "Consular terresentative” is a representative of 
a nation having sxtraterritorial rights in CRina and who 
sits in thse Provisionel Gourt in mixed cases aa the renrre- 
sentative of the Governzent of thse complainant or pleintiff©¢. 

(5) The *Settlemernt” is the International ssttlenent 
ef Shanrhai, China, as snecified in Article I of the Land 
Regulations cr any subsequent treaty or regulation which 
may mo@agify such area. 


(4) A “iiixed Case" is a case in which the plaintiff or 
complainant is a foreigner, ocr in which some foreigner is 
Financially interested. 

(7) The "Court" means the Chinese Juags and the Deputy. 

Tke above suggested definitions are self-explanatory, and 
five’ you an idea of some of the nisunderstandingzs which have ari- 
ger by virtues of failure of proper definitions of tsrms. 

; a ts 
JURISDICTION. 
Articls 1, Subdivision I of the Rendition Agresment, in the 


second sentences thersor, provides as follows: 


e ° 
with the treaties invoive the right of Consular jurisdis-— 
tion, all civil and crisainal cases in the Settienent shall 
be dealt with by the said Frovisional Court." 


Big With the sxception of cases which in accordan¢ge 


This sentence ware further amplified by the Consular Body's 
letter of December 31, 1925, which among cther things, provides: 


"It is understood that the competence of the Court as 
described in Article I (1) includes alan 


(a) jiixeda Criminal cases arisinz on foreign vessels 
within Harbour limits. 

(pb) ilixed Criminal cases arisinz on foreizn pronsrty; 
includins -iunicipal roads outside the limits of the Sétties- 
ment but within the districts of Shanghai and Paoshan, 
provided always that this understanding shall not onerate 
to precluee further negotiations regarding the stratus of 
such roads. 

(c) sidxed Civil cases arising in the surroundins areas 
within the districts of SNanghali and Paoshan. 


“It is further understood that the respective jurisdic- 


tions of tie iitixead Courts of ths French and International 
Settlements remain as adsfined in the Provisional Arreement 


of June 26, 1902." 

These clauses have <iven rise to gerious disputes recarding 
jurisdiction -- the Foreigners on the one hand striving to nain- 
tain the same jurisdiction as the International iiixed exercises, 
and the Chinese on the other hand, to break it down as 1auch as 


porsible. I would therefore suggest that in lieu of the above 


ee ee «| 


Se 
quoted clausss, the followins be substituted: 


"Said Court shall have sole and exclusive jurisdic-— 
tion (with the exception of cases shich, in accordance 
with the treatiss involve the right of jurisdiction), to 
try finally determine ana adjudicate the following: 


(1) All criminal cases in which the offence is 
committed, 


ag Within ths limits of the Settlement; 
it On a municipal road; | 
(c) On premises bordering or or having 
ingress and esress to and from any 
municinal road. 


(2) All criminal cases in which the coraplainant is 
a Soreisner, 


(a) Where the offence is committed on a versel 
within the harbor limit: of Shanghai, China; 

(b) Where the effence is committed within the 
districts cf Shanghai and Paoshan. 


(3) All criminal cases in which the offence is 
comaitted on property within the @iztricts of 
Shanghai and Paoshan and owed by a Foreigner. 


(4) All civil cases arising within the limits of 
the International Settlement of Shanghai, China, 
or on municipal roads. 


(5) All civil caass arisings within the districts of 
Shanghai and Paoshan, in which the plaintiff 
is 2a Foreigner, 


"The respective jurisdioticns of the jiixed Courts of 
the International Settlemsnt shall remain a3 defined in 
the Provisional Agreement of June 2A, 1908." 


I would call your attenticn to the following in the Consular 


Boay's letter above referrea to: 

, Article 1, Subsection bh provides for jurisdiction on 
offences committed on a municipal road. "Jiunicipal Roada" has 
been defined on page 5, psragraph 2 hereof. The policy cf the 
Chinese is te limit the jurisdiction of the present Provisional 
Gourt to crimes that actually happened ona municipal road, 
_whereas under the .fixed Gourt régime, the words ".Gqunicinal Roaat 
were construed as ahove defined. 

Article 1, Subsection c also provides fer jurisdiction on 

premises bordering on and having ingress end egress to and from 
any municipal road. The Provisional Court has refused to take 


jurisdiction in such cases, although jurisdiction was constantly 
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tekken over such cases by the Hixed Courte The above clause re 
jurisdiction would do away with the present disi:ute. 
Iit. 
CONFLICT OF LAWS 

Article 1, Subsection 2 of the Rendition Asrssnent nrovides 
that the Chiness laws shall apply "d@due account bein« taken of 
the terms of the present rgreement and all 3uch established 
rules of procedure a3 3:hall bs hereafter agreed unone* 

The last section hay given rise to 3erious Cispute, the 
Chinese contending that the Chinese law takes precedence over 
the Rendition Agreement, and the ilixed@ Court Rulss of Procedure. 
Such was not the intention. I woule@ therefore sugze3t that ths 
following be inserted in liew thereof: 

®Provided however, such laws do not conflict with 

this Rendition Agreement or the Rules of Procedures 

formerly applicable in the International iitixed Court. 

In the event such laws or ordinances conflict with this 

Agreement or with said International Hixed Court Rules 

of Procedure, the term? of this Agreement and of snid 

International iitixed Gourt Rules of Procedure sahall 

apply in preference to such laws." 

VI. 
DEPUTY CASES 


Article 1, Subsection III of the rendition Asresnent 


. providss as follow:3: 


"(iii) In criminal cases which @Qirectly arfect 

the peace and order of ths international Ssttlenent, 
including contraventions of the Land Regulations and 
Bye-Laws or the International Settlement, and in all 
criminal caseé:3 in which the accused is in the employ 
of a Foreigner having extraterritorial rights, the 
Senior Consul may sppoint a Denuty to sit with the 
Judge to watch the proceedings. The concurrence of 
the Deputy shall not be necessary for the validity of 
the judgment, though he shali have the right to record 
his objeotions; he anail not, however, put any ques— 
tion to the witnes3:es or prisoners without the consent 


of the Judge." 

The Chinese Authorities, together with the Consular Body, 
have wrongly construed the words "criminal cases which directly 
arfect the pertce and order of the Internationnl Settlement." 
They have attemoteda to define what cases do directly rtfect the 
peace and order of the International Settlement, and what 


offences do not. They have drawn up what is known as a 


. = 


&. 
classification of offences. This classification and the above 
quoted clauses in the Rentition Apreement has been a constant 
source of dispute between the Juigzes and the Deputies. In mv 
letter of September 18, 1928, addrassed to the Commissioner of 
Police, scopy of which you haves, I defined the meaning of the 
words "in cririnal scasea which directly affect the peace and 
order of the Settlement", and defined such terms "to be all 
casas in which the criminal law is contravened." 

There can he no question that the presences of the Deputy 
prevents the Chinese Judges from committing egregious errors. 
Non-Deputy cases are marked by the errors and unfairness of the 
Judge. In the French fixed Court, the Deputy or Assessor not 
only sits in all criminal cases, but is a mamber of the Court, 
together with the Judge. I therefore suggest that Article 1, 
Subsection III be entiresl” Aslete* a1 *he folloving inserted 
in its places 

"In all criminal casss prosecuted by ths municipal 
polices er in which the summons, warrant or order is 
served bv thse municipal police, the Senior Consul may 
appoint a Denuty to sit with the Judgs to watch the 
procesdings. The concurrence of the Denuty shall be 
necessary for the validity of ths judgment; he may put 
any questions to.the witnssess or prisoners without the 
consent of the Judges. In the svent the Lenuty and the 

Judge fail to egres on a judgrent within two weeks 

after date of trial, said casa shall be referred to 

another Judge and Neputy for retrial. In the avent the 

Bpecond Judgs and Daputy fail to agree within two weeks 

after conclusion of the “trial, the case shall be re-— 

ferred to the Appeal Court for final datermination." 
Ve. 
SUITIONSES AND WARRANTS 
Article 1, Subsection IV provides: 


"all summonses, warrants, and ordere of the Court 
eahall he valid aftar thew have haen Aenet bh a Tuto." 


Ths Chinesss Judges hold that the only thing they have to 
Ao-%te to issue a warrant’ 4s to have it filled in and signed. 
According to their idea, it is not necessarv that it, be proved 
that it 16 protabls that an offence has teen cormitted, Warrants 
have been issued in many oases by order of the Nanking Authori- 
ties-without reference to the justice or rights of the casa. 
The most glaring 9xample of this is what is Imown as the Sheng 


ee 
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6. 
Kung. Pao Estate. I would, therefore, suggert thet the above 
quotad clause be deleted and ths follawing inserted: 


"Summonses, warrants and orders of the Court shalt 
be valid only after they have been signed by a Judge 
and the Senior Consul or his Davutyv."” 


This procedure was followed in thse International "“‘ixad 


Sourt. In that Court, @& warrant had to be annlied for and a 


wrima facis cass proved, and in addition, the warrant had to he 


countersigned by the Senior Consul or his Deputy. 
vi. 
APPEAL COURT 


Article 1, Subdivision VI of the Rendition Agreement pro- 


tides: 


"(vi) A Court of Appeal shall be satablished in 
connexion with the Provisional Court to deal with 
crininal cases which directly affaest the neaace and 
order of ths Ssattlament and with mixed oriminal oases. 
The President of the Provisional Seurt shall act scon- 
currently as President of the Court of Appeal. No 
appeal shall be aliowsd in sases in which the penalty 


is belaw the maxirum imprisonment of ths fifth degres, 
nor in cases under the Land Regulations end Hye—-lLlaws 


of the Internatiarial Sattlement.” 


The President of ths Frovisional Court has never taken his 


seat as Judge of the Criminal Annsal Court. These Prasident seers 


to be an administrative officer rather than a fudge. I can 


B8e° no reason why oaaess arising under ‘the Land Regulations and 
Bye-Laws should be discriminated against with reference to 
Some of the casas arising undsr the Land Regulations 


appeals. 


and Bye-—Laws ars of vast importarces, and both defendants and 


the prosscution sheculd haves the right of appoal. I would there- 
fore suggest that the last two ssntences of the above quoted 


Slauss bs eliminated and that thers bo inserted in their places 


the following: 


"Tne decisions of said Court shall. be final and 
bindirg, and ro Purther anneal shall be allowed." 
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TH™ RIGHT OF THE KIANGSU- GOVERMENT 
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Article 2 of the Rendition Asreement rvrovides as Follows: 
"In cases involvirns imnriaanmant for ten veara ar ~are 
and in cases involving the death neraltyv, the Provisional 

Court shall rerort the aave to the Kianesu Provincial 

Government Tar annroval. In cases in which the Provincial 

Severnmant reflusea its anpnroval, the Provincial Govern-— 

ment shall give its reasons and arder the Provisional 

Court to rehear the cass and again subrit the judszrent 

to the Provincial Government. All criminal casss in which 

the infliction of the death penalty has been approved 

ahall be remitted to the Chinese Authorities outside the 

Settlement for the execution of such penalty. inyuests 

and autopsies (Chien Yor.) in the Settlement shall be held 

jointly by the Judzes and the Provisional Court and the 

Deputies anvointed by the Senior Ccnsul." 

The first two sentences of this article havs caused the 
Shanghei “unicipval Police rare trouble and exnense than any other 
article in the whole arreersent. The intertion of the article un- 
doubtedlvy was to perrit the EKianesu Provincial Governrent to 
review the case on the record. A number of unscrunulous Chinese 
lawverars have talen advarteams af the fnct that the recard goer ta 
the Kiangsv Provincial Government and anneared in Nankins, sither 
in nerson or hy the filing of a netitior, and requested that a 
retrial, be ordersd. A rost glaring examnlis of this is the recert 
case af Liu Ah hor. In that case ths first defendant, was sen— 
tenced to life imprisonment and the last two defendants to deat. 
Insteaa of appealing to the Appeal Court, they filed a natitiun 
with the Kiangsu Provincial Government, which ordersd a retrial. 
After a retrial, the lower Court reduced the first defendant's 
sentence to ten years ard the last two defendants to four years 
and six monthe. The police annealed from this dsacision, the 
result of which was the reaffirmance of a decision »v the lover 
Court rendersd at the first and orifinal trial. The lawversa for 
the deferdant were severelv renrimanied bv the Court for their 
conduct. 

In rost of these rehearing cases, the nolice are nut at a 


vyerv distinct disadvantage. By the tire the rehearing is ordered, 


Sis 
the witnesses have dispersed and are aifficult to locate, which 


often results in a miscarriage of justice. It seens to me, there— 


fore, that some substitute for the first two sentences of Article 
2 should be agrsed upon. Either the decision of the Appeal Court 
should be finai and binding, or in lieu of sending the case to 

the niengsu Provincial Government for approval, a sort of Super- 
Appeal Court should be provided for, in which both the police and 
the accused may appear and present their contentions. Such appeal 
should be confined to the record, amd no new evidence shoulda be 
permitted. 

The police have had a great deal of trouble in delays and 
procrastination in the execution of the death sentences. A time 
limit should be set within which the death penalty should be 
inflicted. I would therefore sugsest that the last two sentences 
of the above clause he changed to reas as follows: 

"In all cri:zinal cases wherein the death penalty is 
inflicted, said sentences shall be executed by the 

Chinese Authorities outsids the Settlement within two 

weeks after the judsnrent becomes final. Inquests and 

autopnries (Chien Yen) in the Settlement shall be held 

jointly by the Judges of the Provisional Court and the 

Deputies appointed by the Senior Consul." 

VIII.. 
THE WO.ikN'S PRISON 

Article 3 of the Rendition Agreement provides: 

"The prisons attached to the Provisional Court, with 

the exception of the House of Detention for civil cases 

and the Women's Prison which are to be separately pro- 

vided for, shall be under the charge of the Hunicipal 

Police. . e" 

Up to the present writing, the Women's Prison has never been 
separately provided for. Iocan see no reason why any distinction 
should be made between women and mene The women at the present 
time are incarcerated in the 4ixed Court Womer.'s Gaol, which, 
according to all reports, is a filthy hole, insanitary, full of 
vermin and unrit for human habitation. Some provision should be 
made whereby the Women's Gaol will gome under the jurisdiction 


of the Shanghai hiunicipsal Police. 


] 


9. 
Ix. 
EXTRADITION 
The police earnestly desire that some arrangement should be 


made with the Chinese Authorities relative to sxtradition cases. 


The Consular Body requires that the usual prima facie case he proved 


before extradition is allowed. The Chinese police in native terri- 
tory are only too willing tc cooperate with the International 
Settlement police, but expect a return of courtesies, which the 
International police arse not always able to give. The officers of 
the police force in charge of extradition matters feel that the 
Commissioner of Police or his PReputy should be empo" 2red to hand 
over to the Chinese Authorities, without order of Court, persons 
wanted by them, and who have no permanent employment or permansnt 
residence within the Settlement. 

While I quite se6 the police point of view in desiring to co- 
operate as far as possible with the Chinese Authorities, vet ia 
cannot see my way clear to agree with the suggestion that the 
Commissioner of Police or his Deputy shoulda have authority to 
extradite persors without order of Courte Such an arrangement 
would give the Conmissioner of Police judicial powers which it was 
never contemplated he should have. My views on this subject are 
set forth in detail in my letter of November 1, 1928, addressed to 
Mire Se Le Burdett, representing the Senior Consul's Deputies. In 
that letter, I set forth the necessity of having all persons de- 
sired by the Chinese Authoritiss brought before the Provisional 
Court for hearinge I further set forth the following conclusions 
relative to Extradition cases: 

(1) A crime committed in the International Settlement is 
triable only in the Provisional Court unless the 
complainant is a French citizen. 

(2) A bona fide resident: of the Settlement who commits 
a@ crime in Chinese territory can only be extradited 
(to an Extra-Settlement Court for trial) if a strong 
prima facie case is made out against him. 

(3) A non-resident of the Settlement no commits a crime 
in Chinese territory and flees to the Settlement for 


protection may be extradited upon the production of 
@ proper despatch warrant. 


No 


la 


10, 

Experience has dGemonstrated to me that when the Chinese 
Authorities desire to extradite a bona fide and well-imown resi- 
dent of the Settlement, there ia generally some ulterior motive,-——- 
for example, the pawn-shop or goldsmith case that created so much 
discussion, or the case in which it was sought to extradits a man 
and his wife for harboring their daagnees who had run away from 
her husband. In cases of this kind, it is essential that a strong 
prima face case be made out and that if ulterior motives exist, 
same should be publicly exposed. On the other hand, however, 
the great majority or extradition cases are ones in which versons 
have committed crimes in the Interior and fled to Shanghai for 
sanctuarye In cases of this kind, the mere production of a des=- 
patch warrant should be quite sufficient proof that a crime has 
been committed. The Settlement Authorities do not desire in any 
way whatever to protect criminals of any sort, esnecially those 
who Plee to the Settlement for protection. It seems to me that 
the putting into force of the threes rules as above mentioned would 
enable the municipal police to cooperate as fully as possible with 
the Chiriese Authorities. It must be borne in mind that the 
Chinese Authorities .frequently ask for the extradition of persons 
which according to law should not be extradited, and if extradi- 
tion is refused, a charge of refusal to cooperate is made. This 
has been clearly demonstratea in several recent Communist cases 
in which the Chinese Authorities have endeavoured to have persons 
extradited who committed crimes in the Settlement. 

I suggest, thererore, that an agreement along the lines of 
the three principles above mentioned should be made with the 
Chinese Authorities. 

, x. 
RATES AND TAXES 

It is getting more ana more difficult for the Council to 
collect rates and taxes due and owing by persons subject to the 
Provisional Jourt.e In tmnost every country of the world, a failure 


to pay taxes will result in summary proceedings and the seizure 


il. 
of property. Some sini csiiaaiitaes should be made with the Chinese 
Authorities relative to rate casese The Jouncil should be able 
to File suit and obtain a hearing within seven days from date of 
receipt of summons by the defendant. Upon judgment being ren-— 
dered, the defendant's property shoulda immediately be sealed up 
and if judgment is not paid within fourteen days, the property 
should be sold at public auction, 
xI. 
Ji ISCELLANEOUS 

There are many other miscellaneous matters which will bear 
adjustment: (1) The iixed Court Rules of Procedure shoulda be re- 
vised and improved; (2) the Foreign Stalf in the Provisional Court 
should be maintained; (3) a list of offences which may be punished 
by Expulsion should be agreed upon; (4) some method of disciplining 
Chinese lawyers should be provided for; (5) suitable offices and 
waiting rooms should be provided for the Deputiss, Police wit— 
resses, Court Inspectors, Judicial Police, Prosecuting Solicitors 
and for the gerieral public; (8) the question of the official 
language to be used in the Jourt should be taken up and adjusted; 
(7) the Execution Gourt should be Abolished; (8) a time limit 
should be set wherein cases should be heard after filing; (9) the 
Police shoulda be permitted te grant bail in all minor cases with—- 


out reference to the Court. 


Prosecuting Solicitor, 


October 10, 1929 


aa Fhe Rendition 


~~ 


Nothing is more illustrative of the impudence of the 
foreign “diehards” than their vicious campaign against the 
Shanghai Provisional Court. Let it not be imagined that 
thein antagonism is in any way inspired by the interests 
for peace, and justice, but much of the bitter tirades 
against the present court is aimed at prolonging the life 
of the Rendition Agreement,—the very basis upon which 
the present situation is founded but under which the 
Consular and Settlement authorities still maintain an 
obnoxious control over the institution: 


The Rendition Agreement negotiated between the 
Consular authorities and the defunct militarist admin- 
istration of Kiangsu Province became operative on Jan- 
uary 1, 1927 and is to be effective for three years. As it 
has but three more months to run, the Chinese are de- 
termined to replace the Provisional Court with a purely 
Chinese institution. Thi i ompletely_leprive the 
Consular and Municipal authorities of what is of i 
power they once_usurped,; hence the bitter campaign 
against the Provisional Court conducted in the hope of 
convincing the Powers that the termination of the Rendi- 
tion Agreement would usher in even worse conditions. 


Without going back to the old Mixed Court days 
when the foreign assessors made themselves into virtual 
judges of the court, let us point the defects of this Rendi- 
tion Agreement. Instead of improving the situation, it 
is full of precisely the seme defects which the Chinese 
complained of before. 

First and foremost among the shortcomings of the 
agreement is undoubtedly the continual presence of the 
foreign deputies and their right to v ratch proceedings and 
record objections. Judging from the numerous foolish 
protests they have made and which have from time to 
time been pointed out in the columns of The Critic, there 
is apparently a proclivity among the foreign deputies to 
regain the power that the assessors of the defunct Mixed 
Court once wielded. ‘Che petty-mindedness of _ the de- 


the 
the court 


dignity China. 


réndered smooth running « WN POsst dic. 


Body seriously condition the status of the DProvisionai 
Court that it is hardly a part of the Chinese judicial sys- 
tem. As this court has only jurisdiction among Chinese 
citizens and nationals of countric= without extraterritorial 
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The second defect must be ascribed to the role being 
played by the Municipal Police in its control over the 
court. The Rendition Agreement confers vast powers 
on the Municipal Police and places under its control the 
premises of the court as well as all the prisons attached 
to the court with the exception of the House of Detention 
for civil cases and the Women’s Prison. All summonses, 
warrants and orders issued by the court are also to be 
executed by the Judicial Police which are detailed from 
the Municipal Police. Cases have occurred where the 
police refused to carry Gute order of the court. By 
virtue oF the ample powers granted the police under the 
Rendition Agreement the court is to a large extent under 
the mercy of the police, and the whole machinery may 
cease functioning at any moment whenever the police 
withdraw assistance and co-operation. Even when they 
do condescend to co-operate with the court, their _co- 


Thirdly, the appointment of the Forcign Chicf Clerk 
of the_court_has never been Ttound satisiauctory. nder 
the present reement he is to be entrusted with the 
financial affairs and the general administration of the 
court. Tle is recommended by the Consular Body and 
his appointment is forced upon the Kiangsu Provincial 
Government. While he is subject to the supervision 
and orders of the court, the latter cannot establish any 
effective control over him and cannot remove him with- 
out the consent of the Consular Body. He wields great 
powers and has the full support of the Consular and 
Municipal authorities. Tt is abnormal thet a foreigner 
should control the financial resources of a Chinese 
institution —a situation that the Chinese are bound to re- 
move, 


The above-mentioned are a few glaring defects of the 
Rendition Agreement, which, let it be borne in mind, 
has never been recognized by the National Government. 
Tn short, the shortcomings of the deputy system, the con- 
trol of the Municipal Police over the court, the post of 
a Foreign Chief Clerk and the interference of the Consular 


rights, it has every right to complete independence from 
foreign influence and interference. Certainly present-day 
China cannot tolerate foreign interference with the ex- 
ercise of her jurisdiction over Chinese citizens. 
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Memo. to Chief Inspectors, ete., i/c. - 


No. 542. 


Rendition of mixed Court. 


The Rendition of the Mixed Court to Chinese Sontrol 
will prokably take effect from January 1, 1927. 
The conditicns governing the rendition are cecntained 


the following documents, copies of which are attached 


“in 


(1) Provisional agreement as published on Sertember, 2a, 


1s26 < 


(2) s#xplanatory notes amplifying roints in this agreement 


(3) Report of Mixed Commission annointed to decide on 


procedure necessary to carry out terms cof arreement 


(1) above 


~ 


From a purely police point of view the most inmmortant 


point for the present is the method of distinguishing between 


cases which are to be tried with or without the Senior Consul's 


Deputy. Probably different charge sheets will be necessary. 


This and other! points of immediate immortance will be discussed 


at tomorrow's conference. . 
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In cases jnvolving imprinvament for ten voars or more and 


in casas ifvolving ths death penalty, the Provisional Gourt : 
Shall rsport the sams to the Kiangsu Provinciel vovermunaent 
for approval. In cases it: which the Proviticial Government 


refusss its approval, the Provincial Govemrient shall give 

its reasons ard order the Provisional Court to rehear the oases 
and asain submit the judmmacsnuit to ths Provincial Goveriviant. 
pyle Ea crimina? cas3s is Which the infliction of the dasath ennalt 
has be:n approved shall bs ramittsd to the Chinese A.uthoritic 
OvVtBIAS the Settlement for th2 sxecution of such 
Inquests and avtopsiss (Chien m3) in ths set z t 2 
heid jointly ov the Jvudaecss of the Provisional Court and ths 
veputics aprointsa by the Senior Consul. 


The prisons attachsd to ths Provisionai Court, with t 
axcention of ths Hours of Dotsntion Por civil cases or ths 
vomon's Prison which ar to bS KRe2DAYrats1ly Regios aed Lo 3 
bo under the charts of nme “unici- Dal Polis: s te i 
astailsd for tis purposn3s, but they sha 2 rate aa as Lar 
ap practicabl? iv conformity with the Prison ecquLat 
and subject to 2 supsrvision of & Tho Pracsids: 
tha Provisiona Prt Shall an -oint Cormitts3a, 
shall includs uty or the Ssnior 

Satiors Fro: ti: So time, and if At + 
are amy reapr%cts i: which the cortrol 
unnatiscfactorv, ths rans shall bs report tho whors- 
uno: ths unicipal Polics shall he? chargsd by the Court to 
mals the necsssarv rectification: which thse said pelics shall 
carry ovt without dalay. 
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All surimous3ss, Warrants and orders isnusad hw t?: 
be axvcuted by ths judicial polices who narall bs 
this duty by the ..umicipal Polics and be dir 
to ths Court 3 2 exscution of their dvties 
police BIS 2 OLA65 Sheik 2rsndoo 
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a “es SS civit VBI wWhsre thors has haen a sounular 

: a Fa y with ths Juame, the anneal shall bs 
nade to tha cfrics , hs Cowaissioner For Doreien Affaire, 
actins with ths conreemion accordinrz to the trae tics. 
but such casos y- rad over te the Provisional Court 
for ratrial br a diffears: judas, ths original CGousular 
CfFicial being also shanmed. Iex tho avent of 2 dinarraamant 
botwrisn the Cowmminsionisr for Porsian afvairs acd the Consul in 
rospect of the appsal in a cass which has hs: retrisi, th. 
jJudeame .t mivsn at the retrial shail stand. 


Be The Ficanrcial affairs ard such administrative 

Court as shall bo astevrinsd bv a joint co -mis 
antrustsd to a Ghief Clerk who shall b3 rocoan 
Gorter Ceiwwul - QB oLntsd hy the Provincix : 2 
the recsipt of s petition fro. the Court. ‘FIs rcall he subdsct 
to the sypoervinion and ordsrs of ths 2 ox the Court 
2d shall have chars 23 Of ths ataff acd 3x3reiss 920 7Sr 
% earvision over ths Court financen. If the Chisf Clerk is 
Pound to bs incom stent or remiss i: his duty the Yrerident 
of ths Court may ronrimand him, and if nocessary ronovs him 

t from office with tho conront of the senior Consul. 
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The foresoing six articics, forming the Provisional 
Agrsem3nt Cor ths rendition of the *“‘ixsd vovurt to the 


Kienugsuv. Provincial Govsrument shall be in Porce sor three 
years, dxting From this day o7 which ths ircad Court is 
handed over. “ithi: thi: period the Chinss: Gsntral 
GOvsria3snut may rat eny tins 
a 


es 


2 msRotiatse with thse #forsimn 

mn Psking for a Pinal ssottlovrent, which 

the Chinsss Contral Governnse: 
ths naid Porsirn: in HB, shall placs ths pr2aen 
Provisional Asrosmnent. If at the ond ef thrss ysars 10 fin 
BSttLlsment hus hbh23sn rsached i Pahing, the vrssnent 
Provisional Agrsament shall continue to be i: Forcs Lor 
another three vears. At the snd of the first thrss vears, 
however, ths fi =pv Provincial Government may propors any 
modifications of ths prssent Agreocment provided that notics 
is siven six months Ssrore ths saxpiration of thse first 
poriod of thres rears. 
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Ths prss2ant Previrional \greament shall in 0 Vay bind the 
Chinsse Cantral vwovemment in any Puturs cincussion bst-:2en 
2 forvsien Govsrumsnts with remard tec the anolition 


ich randition of ths iisx3d Court shall tekea 

oO mbova Provisional Agrsems: Blinl1l bs cised 
tans place bstvsen the 

$3. Provincial covaimrent and he 
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fas following ¢s2ft of Notes for exchanec with the Chinesc. | 
on the cusstion or the Nencition of the 1% ibd Court hes 
been presentec to lh. V..4.. Ting who has sisnifiec his 


approval to.the Senior Consul a.i. 


It is uncderstoog thet the Chinese transletion of the tern 
ee c rencition, shall be “Fn Yuan ‘( ) instess. 
fo} 2 ee 


It is unéevstooc thet the establishment of the Shan hei 
Provisional Court Evaraage for in Acticle I (i) in no v affects 
the yalicity cr the coments rendered in the past by the iixec 
Court. These jucenents | are_recogniseé as valie anc finel in ell 
cases except in thos e civil cases in which 

(a) the rizht of Apveel has been reserved and judiment has 

remainee unexecutec. 2 
(>) judsssent has been siven in Cefavlt and has ismeinea 
vnexecutec. 7 


In voth these clesses of cases an Appeal or_retriel uncer the 
procedure cf the Provisional Court shall be aliovedc. 


It is furs uncexstood that the Kienzsu_ P:ovincial 
Government eel l ploce the judgments of tns *ixed Court up to the 
date of rencition, anc the judgments of the Provisional Court fio 
the dato of rencition on exactly the saine footing in resxdect of 
velicity as the jucsments of a other. Chinese Courts functicnins: 


within the scid province. 


It is_ understood that the competence of the Court as cescribed 


in pies Zi) incliuces also | i 5 : 
(C) Lixecd Criminel cases arising on foreign vessels within 
Har’> cur aite. 


(o>) tisce¢ Crirminel cesses arising on foreign pnroverty inelusin:. 
unicipe 1 roacs cuuside the “Limits of the Settlement. put 
“rithin the cistyices of Shen:hei and Paoshan, provicedc. 
alweys tuist this uncasrstanding shall not operate to  3reciuce 
furthes | nesotintions resardin= the status of such roacs. 
e2ses arising in the surrouncin: areas within 
stricts of shencshai anc Feoshen. 


understooc._that the respective jurisdictions 
xts of the French enc Internationel Settlements _ 
2G in the Provisional «wreement of 22th June, 1902. 


it is understoo: tht the vords ‘without delay" 
sentence cr ticle I (iv) shall be intezp:etec. as moanin: 
conforrity with ons orovisions of the treaties 


Tt as unde ts soct. that tre Bre-lays of the Intcrnetionel 
Settlement mentionce in Avvicle I (iii) and ce inclucs ed. 
Bve-leiws in _foreo 2% the cete of rendition anc. thet 2l1ll future 
ps -lavws will as 2 Eber of course be cormunics sted. to the Chiness 

uthorities Yor t inicrmation of the Provisional Court. 


ote reference 
cas rhere ae c1itiz 
is wes eccusec enc o495 & 
complainant, th 232 sil be triec in the Provioionek “Court send a 
Consvlac Official belontins to a third nation shall be askea by the 
Court to atten % trial in crder to watch the preceecinis. 


ont 


490 Arbicle I (v) it is understood thet in crimin= 
vi zen_cef = nation without. extraterritorial | rights 


yi * 
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' It is undsrstood thet in or¢.er to conform as closely as possible 
with juciciel practics in other Chinese Courts the »rovision thas 
“no appeal shall be allowed in cases in which the nenalty is belov 
the maximum imprisonment of the 5th ceerec - ‘conte. ine in irticle [I 
(vi) shall as an experiment not be enforces - durins the first yoar 
aftex the rencition of the Mixed Court, at the enc. of which _period 
the Provisional Court shall be emoovered to cecice whe ther it is 


och 


césirable to enforce the »rovision in question. 


“ith referencs tc Article I (vii) it is understood that the names 
* oF the fresi¢c.ent ond Judces cf the Provisional Court anc. Court or 
Appeal shall as e matter cf course be conmunicatec on appointment 
to the Senior Consul. 


It is understooc thot the provision in A:ticle II that in casés 
involving imor isonment for 10 years or more. the Provisional Court 
shall report the same to the anssu Provincial Government for 


approval, shell not be enforeec. during the first yeer after the 
renGition of the ‘Ttixes Court, at the 6n¢é of izhich period the 
Provincial Government shall cecide whether it is Gesizable to enforce 
the provision in question. 


It is understood that Chinese Civil cases part heard or alreaty 
on the Hearing List at the dats of rendition shall be cealt vith 
as follows : 

(a) Cases in which forcisn lavyers apneer on the_recoic_eas 

ie resentin® one or other of the psrties shell be placed en 
a ins: List and the lasyers namec on, the rscore 


if oe permi tuec. to apvear in these cas seS in the Court 

of First In nstance only foi a perioc of t sive mon vths from 
Gate of rencition, within vhich perio€’. all suck cnses shall 
be conclucec., The Court mar, hoi:ever exercise its Ciscisstion 
to aati eal this perioc hen ths cir cunstences in ny case 


(b) 


221%. jn accordance “Tath 
the Previsicnel Ceurt. 


It is uncsrstooc thet forcism lavyers shall be poirmittec to 
for sither party in all cases in which a Consular Official sits 
the Chinese Jucze, both in First Instance anc in Ad.exl. in accition 
to thoze cases an which tompeorary permission to sopeai has been 
accorded unde: the immeciately prececint pax serch. It is further 
uncerstooc that forsisn lazyvers shall be _ permittec. to saveaz fox any 
pexty inall cases_in thich the Shanchai iUunicipel Council acts eas 
\rosecutor anc slso in Civil cases in which = forci-ner havin? 
extratesritoriel rights is the plaintiff, anc. 2 forciczner -rithout 
those richts is the cefsndant. 


“ith reference +o the last sentence of Article VII, it is uncerstood 
thet shoule the Senici Consul wisk to provose anv mocifications, the 
iangsu Provincial Government vill reciprocate by extencins to these 
the same consice:sabion. 


3 You 
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whe SLASSTFIC PION OF OFFENCES 


“ie have agreec as follovs:- 

(2) that cases comin: within the follcving Sections of the ‘Chinese 

' Provisional Criminel Coce*. the ‘Provisional Criminal Coce 

3 Ametiément Act", the “Lev on offences relating to Morphine‘ anc 
the “Spscial_ Lav_relating to “Bandits: shall be triec witha _.. 

Senior Consul's Deputy sitting with the Jucge in accercance with 

Section 5 oi Article 1 of the Provisional Agreement. 


Chinese Provisions] Criminal Coce: 
3ections 103 e 

126-1°1, 198-202, so far as these sections 

relate to the crime cf arson. 


Tae 


Sri, 31SG4) & (4a) 
Sli, SLStGy % Ga 
360° 
7 . 358, vs sibel 
liorvkine ley Section l. 
Beneit lew Section = (iii) 
(b) that cases_comin: within the followinz sections of the Chinese 
Provisional Crimins1 Coce shall be tried either with oi withou 
a Senio:s Gcnsul's Leputy as may be most conventent:- 172-1251 


(c) that cases_coming within the folloving sections of the Chinese 
Provision>l Criminal Coce shell be tried. either with or srithout 
= Senioz Ccnstl's Denuty in accorcance =e as the main crime 


is or mculd be tries with or without a Deputy :- 
S15, S16 
DOO 
397 (the receiver of the stclen zoods rroull be 
tricsa by the Court which roule tiy the theft 


or rep vary of such 2000s.) 


(a) Bu & % bt: covusit an offence shall be tric? in all cases 
by the Ceurt whieh -roule try the offence, if comoletcc. : 


(e) thet ell cases in which: | .. ok 2 
the proverty ef the Municinval Council is stolen. 


en employe of the runicival Council is accused. 


i 
shell be trisc by the Jucge of whe Provisional Court and 
an cfficial cenutec. by the Senior Consul in the same vay 8 Cases 
yettrsen Chinese anc. rc. cisners having extraterritorial rights. 


(@) thet all casos in which the interest of the _*uniciral Council 
is affectec in the manner set ovt_in the followin’. clsuses shall 
be tiiecd before the Jucgze of the Provisional Court vith the. 
Ssnior Consults Deputy sittine vith him to watch the sroceecinis 
in eecozdence -rith Sccetion 3 of Artiele I of the Provisional 
iex cement i- 


l. ‘heze_any_bribe is offered to amy Monicipal oificer une. 2X 
xsticles lé2 enc 143. : 


2. hele anv ermloye¢c_ozr any violence 0; . TOU. 
325 Timmicipel Officer unccr uxrticle iS. 


3. “here eny seal or ticket of attachment affixec ty Tunicinvel 
officer is broken. etc under Article 1. 


5. “nore eny offsonce is ecumitted in connectior viph Tnicipvel 
~ elections unds: Acticlos 152-155. P 


2. 


- 6. ‘here the arrest ox confinement is that by.a Municival 
; officer under Articles 163-177. 
7. “where a Municipal officer is impersonated, or any Municipal 


cfficial dtess or badce is worn vithout authority, unccr 
Article 226. 


8. Where _any Municipal gocument, map or plan is forgec, uttered 
or Gelivered under Articles 239 and <4 


9. ‘here any false statement is made to ea Municipel officer 
under Articles 240 and 241. 


10. ‘here any Municipal seal or signature is forgec, usse without 
authority or uttered under Articles 246 and 248. 


D CONT RULES OF PROGLDURE 


tie are Giz:ected to agree uvon_such establishec. rules of sroceduve 
as shoulc be taken into account in accordance «ith Article 1 (ii) of 
the Provisionel Agreement. 

The present procedure of the Mixed Court is sovernec in its 
essentials by the “Rules of Procedure“ as embocies in = printec 
pocklet sublisheé by the Court, with certain amendments witl 
to proceaui'e in resbect of security, rent_cases ant ex parte 
applications which have never been formally incoxnorate¢ in the 
“Mules of Procedure’. 

“e agrec that it is adviseble to make at the present time only 
such alteraticns in the rules anc proceduxe of the Court as are 
absolutely necessary in consesuence of the Rendition Agrsement anc 
thst any Zenezal revision of the rules shoulc be icft to 2 lester dete 
-hen it will have become clearer in what dizxection adjustinent is 
necessary; a 

The followin: ere the i: mediate alterations which ~e reconmenc. 
in the present Tules of Court:- 


Criminal Procséure 
Qmit Aryicle 5. 
15 (a) All trials shell be helé_in open Court, except in the case 
of offences azainst morality_when the pxesidiny Juces mar, 


in his Ciscretion, exclude all persons othe: th=n those 
Cirectly connected tvith the case. 


25. ‘nm aoneal to the competent Court of Aspeel shali lic from 
every finel juccmont an¢ every interlocutory order moce by 
the Court of Fi.st Insténce, and shall be o:efez ed Sy Filin- 
with th. Chisf Clerk a notice of 22.0eal. Such notice shell 
set cut sencrally the srouncs on ihich the aspeal is basec. 
and shell be filed within ten days afte: such jucgucnt ov 
oraur, ox ‘yithin such extenced peiiod as the Court ci Anoeal 
mey appoint. 

On seceint of such netice the Chief Clerk shell forth-ith 
solace the case in the Hearing List of the Court of Appeal. 


27. The oxvocecure releting to trials in Courts of first Instance 
aoplies, msutetis mutandis. to trials of ajvexls. 


2c. The Court of Axpeal may:- 
a) Gismiss the apveal 
b) cuash thet vart of the judemont of the Covrt of First 
Instance which is attacked and sive a flesh jucdiment 
in respect thereof. 
fo) erdexv @ new trial. or 
mske any othso: -nrdez. 


z 


Oe 
CPL PROC DINGS 


In plece of Article 3 insert the follovinzg:- 
‘3. The paged ceed shall file with the Chief Clez>k thrse copies 
of the petition in Chinese anc a copy for each cefencant 
in the case. 
there a Consular Official sits with the Jucézse. the slaintiff 
& shall, in addition, file three copies of translation in 
: nnelish of the petition. - 


In place of Article 23 insert the folicwing:- 

‘25. The defendant shell file with the Chiéf Clerk three conies cf 
the ansver in Chirezse and a copy for each plaintiff in the case. 
here a Consular Officer sits with the Judge, the cefencant 
shall, in addition, file three copies of translation in “mglisi 
of the answer." 


Appeals. 101. 
4n anpeal to the ccempetent Court of Anpeal shell lie from 
every final jucsment and every interlocutory order mace b 
the Court of First Instance, ana shall be preferred by filine 
“jith the Ghief Clerk a notice of anneal. Such notice shall set 
forth the srouncs on which the enpeal is basec. anc. shell be 
filed v7vitnin 20 days afte: _the original cecision was =iven, 
but afteriards by special leave of the Ccurt of Anpeal. 


162. The ynrecséure reletin= to trials in Courts of First Instcnce 
4 . Oe ae PY 
anolies, mutatis mutancis, to trials of anvenls. 


103. The Court of Appeal may: 
(a) cism. the anneal cr cross-aj:e2l1 or both. 
(Mo) cuash such part of the Jucsment or ordsxy of the Court 
of First Instance as is attackec snc 
judsment in respect thereof. 
fo? oragexs a new trial or 
make any othe: order. 


“ie further reco mend. that Court fees be paic. in future by all. : 
garties iviespective_of their nationality. (At present extroterritoriel 
Treety Power nationils pay no fess to the taixec Court at all). 


Ms 


fe ~ere reevirecé tc Gefine whet part of the Guties.in connection 
cith the Court sheule. be assigned to the Chicf Clerk anc foreéiin 
menoers of the staff. ° 

we feel, however, thet for us_to lay con that the: shall have 
‘epsxrtments and be excluced from others nust co 


essential. The Chisf Cicrk will be_the servant of th: Court 


make it appear, on the cne honc, that he is 


axrancement ~hich mish 3 x E ; 
confi ence of the Di:r¢cctor, or, on the cther, 


not to nave the full” 


then those of the Court. 

recommend thot it be left fer the Director _o1 the | 
Court to Gefine the setucl duties anc vnovers of the Chicsf Clerk anc 
fereisn:n members cy th. steff. 


ie 


yf 


PACH 


ee dL aa! 


ni 


rh « 


r | 


B. CHIN TS: En TS0N NEGULATTONS _ 


‘The Mixed Con-nission was directec to ascertain vhet nrecisely 
Wes meant by the words “Chinese Prison Regulations” in Article 
3S of the Provisional igreement. 


Zhe foliowines: are the Resulations in _cuestion:- 
(1) “Mules governing the Acministration of Prisons' 
comulsatec Dec. 1, 1915. 
a (2) “Provisional “esuletions governing the Release of orisoners 


on bail * yromulzetec. Dec. 7, 1920. 
rules relating Ec Control in coneitional releass" 
pr omul zat bec Feb 15, 1915. J 


i * 


Thsre are elso certain provisions regar¢ing the varder a ee ete 
which coulé not in any case be anpliec in the tunicivel Gaols, anc. 
which_it seems umne cess xy _to specify. 

Onl: the first mentioneé Rules Girectly ceal with ‘or ison 
administration. They provide for the care oi prisoners on mocermm 
lines and theve is i othin: to -hich oxception can be t: ken. 

As however the lanici} a1 Gaols are elreedy aCministersc on mo¢c.ein 
lines, it is not consid “ed necessary to make any recorms encations 
with regarc. to their opesation. Any mocifications in the ag cole 
proctice ; qnich in be founc necessary can be mace later, on th 
recormendation f the visiting Comittee. 


“1a. The “Kis 
Governnient ‘mp Spina 
Court in the. Intérnational Settle; 
‘Shanghai “will. establish : 
“Provisional” Court. > -W: 
the:reneeption ;olveabes which 7a 
actordance with the treaties involve] | a ; 
the right of Consular i Juriemetes 4 Court shall act: vagenacrente as‘ 
all. civil. and* in the} President of the Court of- Appéal. | 
Settlement shali..be dealt alt with by No‘ appeal shall. be «allowed. in cases 
the said: "Provisional ‘Court. ae in which: thé penalty is Toe the 
‘maximum imprisonment of the fifth 


apioticable in beet Provisional "boar, 
due-mécount being takeh” 0 ie || inti ep onk ceeisineea te time aaiteet 
aah, the iblighed. wilco ott. and {! \way-and having the same righte as 
' se ot Cou exe aa Br ii tae original Deputy: In the same 
Sersed:: ji way a. different. Consular ‘official 

. shall sit) in the appeal in mixed 

criminal cases. 


Court of Appeal 
a2) The President and- Judges | 
of the Provisional Court as weil ei 
the Judges*of the Court of Ap) 
shall be appointed by the i oem 
! Provincial’ Government. 
H 2—In cases involving .imprison- 
ment for ten yéare or more and 
De-{ in.cases involving the deata penalty, 
‘Sesion: Colette nee me. aie to | the Provisional Court ‘shall report 
watch..the proceedings... The con. | the Same to: the Kiangsu. Provincial 
currence of the Deputy shail not be be} Government for approval. In cases 
necessary for the validity of y in which the Proviticial Government 
judgment, though-he shall -have _ refases its approval, the Provincial! 
right to record his objections, hey ¢ ent shall give its reasons} 


Criminal ‘Cases ‘Affecting Foréignérs 


Fe ‘extraterritorial rights, 


-order the. Provisional Court to; 


which. the infliction of the ete 
; Rosrusa'ts the Ghinees eoumricics| 
mitted to the Chinese oss Saag | 


tit shy 


| 


‘sha N : f 
“Manteipat™ “Police” specially detailed 


for the» 


Cortsul, ake” investig: 
from time € toistine: and if ‘it: is con- 
pidered. that there ‘are 


: tin 
which the said - Dotiee ‘shall ‘carry | + 


cut without delay., 


duty 
‘the Municipal Police and be dinectly 
responsible to the Court in the*éx- 
ecution of their ‘duties as judicial 
police. The Municipal Police: shall 
rade fall and ‘prompt. 


eftrusted-to them 


t pe ; 
when the ‘Municipal 


it any person, he shall, 
Sithin 24 hours, exclusive of holi- 
Gays, ‘be sent to the Court <to be 
dealt with failing Which he shall be 
released. 
5.—In all mixed civil cases where 
j there Has ‘been ‘a Consular Official 
sitting. jointly: with. the judge, the 
*ppeal ‘shall be 


by rays which if- eed up 
$s ich if. agr upon 
between thi 


tra vernment may at any time 
negotiate nen the foreign Miniatets 


king. for a final 


le Chinese Central. Gov- | 


a and the said Foreign Min- 


Teplace the present } 


Provisional Agreement. If at the 
end of three y » figal settle- 


Peking, § 


8 ip 
tt Provisional Agreément 
ne to be Te Segre tow an 


aon otra of the first. «Period 
three years. 


No: Connexion with Extrality 


Bat: Rig 1Z49 


CHINESE LAWYERS ‘AND RENDITION 
OF THE. MIXED’COURT 


Statement of Attitude of Chinese Ban Association: Right of 
Foreign Lawyers to Practice in Chinese Courts: 
: Chinese Practitioners’ Point of View, 


CABLED COMPLAINT. .TO~ SENATOR ‘BORAH e ns 
: mS - ra ESE GERSES Pager ~Ghina: aeneral leona rgument that” the “presence- 
The Chinese Bar Association and { the whole of ina generally an: Re lawyers in the Mixed 
the Federation of College Faculties|those at Shanghai in particular? 0 ; . eRe eaeee 
S] hai 5 ce ;.} America’s friendship for China is} Court would render ee 
j at ‘Shanghai have issued the follow- atmosphere wholesome cannot - be 
ing statement on the matter of the | "OW put td a test._In the past thers S7mOeP 0OT’ oNginally the Chinese: 
:, rendition of@the Mixed Court. has been much manifestation of it, ,admuttec © cements repay 
a ee = 5 “ : au American § did not like litigation, but some of 
So many Sf'the misleading reports  but...the fact that the e . a 
and. inaccurate statements in regard j Judicial authorities have. allowed the nase oreign wyers have hired 
to the rendition of the Mixed Court , foreign lawyers to use their court bro! ers who were paid on a com- 
~ have. appeared during. the last few?! room as the meeting place to discuss |}.mission basis to stir up litigation. 
“days in the local forei, ress thati] plans of opposition to the rendition |} The. Mixed Court has repeatedly; 
eos vebtesentatives of the Chinese !} of the Mixed Court which has been fj ordered that no such broker should | 
legal profession, or being otherwise funder consideration between the # be employed in the lawyer’s office,; 
‘interested in the question, consider it Chinese officials and the foreign }j but they are still so employed. Any, 
opportune to place before the public lonsttan= officials including the! reference to the integrity of these 
; What we think about the issuc.J American Cojyisul-General is rather ; lawyers is, therefore, ‘a disputable 
First of all we deprecate the heat significant indeed. The use of the ¥j Pcint. On the cther hand the Chi- 
as shown by'the foreign legal frater- | Americay court room with the per-j "ese Bar in Shanghai and other 
AS (A SST A ER PETS mission of the Judge for such pur-} Places maintain a higher standard. 
[nity in their discussion of the‘alleged!| noses may easily be construed as jj For instance they keep no brokers 
{settlement of the principal points 4 an interference of the judiciary with ;, Who might be worse than the worst 
‘between the Chinese officials and the! the functions of the American ex- | yamen _yunners, and that does not 
, Consular Body concerning the res-{ geutive—the American Consul-Gen-| ™ean ac we defend the yamén 
vorsten of the Mixed Court to | eral in the present case—but that is} TUNners. : i 
as inese control. No heated discus-] for the American Senate to say; As to the claim of these foreign 
; Sion of so important a question}tne Chinese Government ,Should,}. lawyers that their past practice inj 
s would be becoming of persons with | however, take note,of the fact. , the Mixed Court gives them “vested! 
ja thorough legal training; such dicélevant Axwuarcuts ; rights,” we hold that it is, by: 


j involves loss of dignity to the legal ‘; courtesy and not by right that aj 
profession, with which are always] Some of the cases cited in the ! foreign lawyer is allowed to practise! 


associated impartiality and cool-] statement of the American Bar in a country other than his own., 
headedness. ea Association and other statements to Any government has the inherent; 
! It. must be pointed out that the] show the undesirability of the rendi- | right to allow or disallow practice. 
, rendition of the Mixed Court to‘tion of the Cpurt at the present./by foreign lawyers. This is one 
China was decided years ago ani { moment, it mugt be pointed out, are'| essential attribute of a sovereign 
{ cannot be longer deferred with» 1t|irrelevant and ‘the conditions under government. As to the contention 
, Seriously injuring the friendly rela-} which the other cases as cited had |/that the rendition of the Mixed} 
tionship between China and the happened do not exist to-day. ‘If we,} Court should await the report of the} 
Foreign Powers. For 15 years the argue in favour of the restoration | commission on Extraterritoriality, re| 


, Chinese have been urging the return} of the Mixed’ Court along the same ! shows ignorance of those who have 
, of the court, and everybody knows} irrelevant lines, we may mention, +o} advanced this ‘view, because the 
| that the failure to effect the rendi-| sow that “honesty is the best rendition of the Mixed Court and the 
tion constitutes a very  reallpolicy” is not always observed among‘ abolition ofextraterritoriality should 
grievance. Fortunately, fair-minded; foreign officials, the case of the! be trea: as two separate things. 
‘and enlightened foreigners, seeing) alleged embezzlement by the U. S.; ' 
the. reasonableness of the Chinese Court Clerk, William A. Chapman _ As to the improvements introduced 
claim and realizing the necessity of] and that of Earl B. Rose which were.| into the Mixed Court since 1911 as} 
‘eonceding it, have been supporting reported in the sam@ issue of the |} mentioned by the U. S. Bar Associa-} 
the negotiations looking forward to{“China Press” in which the foreign! tion-in its statement, they are not} 
the settlement of the question. It|lawyers made an attack on the'| so apparent to the Chinése.as to the! 
is, hoped that the negotiations will|integrity of Chinese officials, ete. ; lavcyers from the United “States. ' 
soon be concluded so that from the} There are many such cases that'| But instead we find in the. woxealied! 
, whole community, both foreign and |could be cited, but, as we maintain, | improvements that there is no ap-; 
| Chinese, one cause for friction be-!they are irrelevant. pellate court, that the Chinese’ 
‘tween them may be removed. ‘In regard to the feared restora- {| magistrates are but paid employees 
of the Consular. Body, that~ the 


| tion of corporal punishment, and the 
Much: Astonishment Caused Chinese law is not administered and 


} 2 introduction of other abuses, upon | 

; _ Unfortunately ‘the Far Eastern!the rendition of the Mixed Court,'|that the present practice is even 

American Bar Association of Shanz-j the existing Chinese Code renders against the Yangkingpang regula- 
tions both in spirit and-~ letter: 


hai saw fit to issue a statement to] this jmpossible. It would be simple P 

the press which has caused much The reasons for the Chinese ingiati 

astonishment.. The main and. only upon the restoration of the Coa: 
$ to its rightful.owner are too 


™m 
reason -for ‘ite (protest against the] ine dry la ictly in’that cx 
, " Oe rinn Rak te adtilematinn to need-further reference to tem: in 
in “Stag is not without j detail. Suffice to say that the ren3i- 


| are ‘we. going to conserve the in- 3. however, p: 
tetests of about 100 foreign : 


” 


‘  Benata Borah and. Senate, 
Washington, D..C.* 


On ‘July. 12, Amerjcan Court 
“in Shanghai was used by for- 
eign lawyers'3s the meeting 
place to ‘discuss plans of 
opposition.to the restoration 
of the Mixed’ Court to Chinese 
control. This is regarded by 
Chinese as an unfriendly act 
and interference ‘of the 
American .~<judiciary' . with 
:} diplomatic matters. We-desire 
to know whether’ the Senate 
would pillow: ‘the ‘use of the 
sai American Court room 
for; political* purposes. and 
would: ‘appreciate your fair- 
minded attitude on this deli- 
cate question. 
Federation of College 
| Faculties, Shanghai 


‘and im accordance with the treaty 
| stipulations. 


Reasons for Opposition i 


In regard to the practice of law 
by foreign lawyers we would re-° 
solutely oppose them to appear in 
the Mixed Court after its rendition 
for the following reasons: 

1 


+ 1. It is the inherent right of the: 
‘Chinese Government to reject or 
grant practice by a foreign lawyer 
in its courts. 

2. Foreigners who do not enjoy 
extraterritorial rights are admitted 
to practise in any Chinese court, ‘but | 
those who 'éegjoy the protection of' 
extraterritoriality are not admitted | 
by Chinese law’to appear before the! 
Chinese pens ta beh if they should! 
misbehave there is no way to ad- 
minister proper discipline to them. 

3. Foreigners are not allowed to! 
practise in the Chinese .Court be-, 
cause they . !are ignorent | of Chinese; j 
customs and the Chinese language. . 
The use of interpreters involves the} 
waste Of too much valuable-time 6n{ 
the part of the magis| tes and) 
sometimes leads to mis, ifiterpreta-' 
tions. - 


4. Foreign,lawyers employ brokers, ' 
a syste hat has become a sate 


' therefore, surge - “in. order ~to- preserve’ 
the:.good réintionshi tween -Chi-! 
‘nese: and foreign¢ ni discus- 
_sion calculated to otcasion bad feel-( 
and.» offend. susceptibilities on’ 
ons sidé should be avoided; the 
better course would be to leave. the! 
matter in the hands of those who! 
have. no direct. personal cohcern int 
the. question, but who on account of} 
their, resppusibilities to their AGov-| 
ernments, will take a broader view 
in the best interest of China ands the 
Treaty Powers,_ PE rh 
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“Correspondence =. | 


mC ae dM 
CHINA Press welcomes the views of its readers on sub- 
the day, but publication in the correspondence column docs 


< 7 
should be-type-written if possible. No letters will be returne’' 
% Seritore Sealtes requested and accompanied by self-addressed and 
tamped envelope. Communications should not exceed more than 400 


words in length. 


the ‘‘abuses” at that time. Then 
* follows a similar enumeration of 
the ‘‘tadvantages’”? which have ac- 
tcrued since the Consular Body as- 
‘sumed the control of the Court 
It seems to the American Bar 
that as soon as the Court is hand- 
ed back to China, ‘‘a revival of 
the. old abuses, corruptions, 
bribery. and chicanery” -will be 
the result. It is true that, some 
of the abuses enumerated did 
exist in the Court before ,1911, 
‘yet can one deny that many of|pelled to retain them at very high 
these very abuses still enjoy alfees. - Those who can ill afford 
continued existence, perhaps in]to do so are thus debarred from 
different forms, in the Mixed|getting what little justice the 
Court as it is at present? To|Court hes to offer, for even that 
make the matter worse, the Court/little justice can only be dearly 
inze 1911 has been responsible | bought. 
i for enysing certain other abuses What we wish to be accom- 
ana inrouveniences which were|plished in connection with the 
vholiy uaknewn and “unimagin-|contempleted rendition is not only 
before 1911. Instead of|the elimination of the abuses 
us the method of cnumera-jexisting prior to 1911 but also 
tion xt length which will not he]the elimination of the abuses and 
allowed by space, suffice it tojinconveniences found at the-pre- 
mention three points: sent time. It is a bold statement 
(1) The uncertain state of|to say that the old : abuses will 
the law the Court applies: Nomi-|revive when the Court is handed 
juinlly the Court claims apply]back to the Chinese. Besides, 
(Chinese law. But in pr. icc,.even|isuch statement is calculated to 
from the point of view of the]belittle and perhaps to prevent. 
ensual observer, it is interesting]the honest and painstaking efforts, 
to sce in open court the foreign{put forth by the negotiating par- 
| Jawyers base their contentions on]ties to devise ways and means to; 
| fercign laws and scbmit authori-Jimprove the Mixed Court as it is., 
(ties from foreign codes, One phase of the Mixed Court 
fare wholly unknown to 
gxants. The complex and indeter 
minate mess of laws now applied 
by the Court can scarcely ensure 
2 feeling of sccurity to the resi- counsel. 
nients of the Settlement who are ch a procedure 
at a loss to know which -way tolseems to the authors of the Memo- 


‘legal fraternity -in-this regard are } ter F r 
H x A ;: n amid the maze of uncertainjrandum to be a hindrance to the 
prompted. by theasordid, denire.te jaws and “soften confticting de- ; 


maintain its foothold in a locality iatons. 
iwhere Iegnl practice proves to be (4) 
lexceedingly lucrative. = ¢ 
' A reading of the Memorandun 
in its entirety, however, reveals 
that besides the arguments <“nd- 
vanced .by. the American . Bar 
which are hardly “cotivintinzg. 
there are not a few places where 
the inaccurate statements of ¢ 
jand incorrect views aré likely to 
mislead the public. “It is ‘in ze- 
futation of | these* statements Sand 
is 


Court and also for the much‘ 
cited saying that Chinese litigants 
are more ready to bring suits in 
the Mixed Court than in the 
mative court. 

(3) The extremely high rate 
of the court costs makes it often 
beyond the power of an average 
Chinese to institute a legal. pro- 
ceeding. Besides, owing to the| 
important position the foreign; 
lawyers’ occupy in the Court,i 
many Chinese litigants are com- 


a neem 
THE LAWYERS AND THE 
MIXED COURT 

Editor, THE CHINA PREss. 
Dear Sir:—It is with an ever 
deepening: interest that I read 
during the past few days your 
‘reports of the actions: taken by 
‘the foreign legal fraternity of 
Shanghai to oppose the rendition 
jof the’ Mixed Court to Chinese 
control and administration.  es- 
‘pecially the repurt that a mecting, 
participated in by the legal lights 
‘of different nationalities, v. 
;commenced by spectacularly ous 
jing the journalists coming on 
jtheir own invitation, ended by 
jadopting a publicity enmpaign. 
‘The Memorandum of the Far 
Eastern American Ear Associa- 
:tion which you publish in today’s 
paper seems one of the forms in 
which the “campaign’’ linds eox- 
pression. ~Instend of jerely 
launching oppc.cition to e re- 
ported Mixed Court Agreeinent, 
the Bar Association has seen fit 
to offer in the Memo.andum some 
jeoncrete mensures in the form 
}of recommendations -in order to 
jsafeguard the reforms and im- 
iprovements effected sinee the 
'Court came to the hands of the 
{Consular Body. The interest 
which the American Bar Associ 
tion takes in the welfare of the 
Shanghai community ‘as secured 
and guaranteed by the efficient 
;sdministration of justice must be 
appreciated by the © Chinese no 
ess than the foreign public, des- 
pite the prevalant opinion 
that all the Actions on 
|the “part of the foreign 


: It is a notorious scandel 
inthe Settlement. that most law- 
yers practising now in the Mixed 
Coaft gct their clients... through 
brokers, who spare no pains to 
ffgn .up the flame. of controver- 
sics in order that they may bring 
business to ‘their lawyers: Such 
-practice is unprecedented’ among 
lawyers.in foreign countries an 


\views that the present. 
wr + tten- “ “ 3 
The Memorandam_opens- with 


account. of the Mixed. Cou 
pfore-1911 and. an-enym r 


consisting of 25: articles on: the 
investigation of ‘evidence 
pendently 

judges.""A- 

in2the ~Japanese Code)\of Civil 
Procedure on the — independent 
investigation of the Court. Right 
here, attention shouid be called 
to. the incorrect statement of the 
Memorandum, saying that ‘“Chin- 
ese judges may, on ‘their own 
initiative, secretly, investigate the 


% 


evidence.” The use of the word 
“secretly” is without — founda- 
tion, for nowhere is this word 


found in the articles of Code of 
Procedure nor can it be implied 
therein. In all cases of civil 
nature, investigations are open 
or the data upon which the in-! 


vestigations are based «must. be ||Memorandum 
stated. - The opinion of.the'Amer-||this recommendation 
to be‘that justice |}ground that most of the laws of 


ican Bar see 
of 


tions, is_ adopted. Looking the 
matter from another angle, 
might fay ‘that the citizens of 
the prench. pole pee ph sc sa 
or- other.. nations where this 

tem is unknewas may laaneh 
similar objection to the adoption 
of the same with all its dis- 
advantages, among which may be 
mentioned the bullying of the wit- 
ness by the lawyer,.a frequent} 
occurrence in the Mixed Court. 

It is an. extremely deplorable 
fact that many of the writers on 
Chinese affairs, especially on 
Chinese judicial conditions, gen- 
lexalize, or induce others to gen- 
jeralize, on the basis of a few! 
isolated instances wishing to at-j 
tack the Chinese judiciary, the 
American Bar in the Memc- 
randum cites triumphantly the in- 
stances-where the late Magistrate 
of the Mixed Court . before the 
jRevelution abconded with a sum 
of money and where, judge Mei 
Yfkuo of the Shanghai District 
Court committed the same off- 
ence. Unless the authors of the 
Memdrandum can prove that 
absconding is the gencral rule, 
jinstéad of the exception, among 
Chinese judges, the. two instances 
icited furnish no° basis for jump- 
‘img’ to the conclusion that funds 
‘are not.’ safe in the hands of 
iwagynese courts. ; Perhaps at the. 
jtime of writing the Memorandum, 
jthe drafting — committee of the 
jAmerican Bar did not-yet have 
i opriedge of the fact_that the 
Cl of the very Court of which 
the lawyers are the officers,: is. 


we 


alleged to have absconded with} la 
court funds amounting to from/: 


$30,000 to $100,000. . They 

seem to have forgotten that an- 
other Clerk of the U. S.‘Court 
and later a member of a promi- 


cannot be done unless the method; China 
cross-examination, a peculiar|! 
product of their own legal institu- | 


can make 
the new and old conceptions. 
to the disadvantages of the dual 
judge system in the Mixed Court 
suffice it to quote the words..of 


iterly Review <”” 
in this Court (the Mixed Court), 


itween the assessor and 


times .the Court 


w 


therefore it is unsafe to deposit 
funds there, and that’ it is-not 
prudent to trust the American 
st Tach dost posecse ao higta h 
Oo: em * mot possess as’ a 
moral character as is demanded 
by thezprofession. Similarly, ‘to 
cite the: remarks of Judge Tu “in 
the District Court doés 


not induce the conclusion that’ the ji 


proposition’ announced represents 
the rale of Chinese law, when we 
bear in mind that strange 'doc- 
trines are found very often in 
the cases reported in American 
or English reports, which cases 
are, of course, reversed by more 
mature juridical minds. 

The participation of a foreign 
judge in the decision of cases,*as 
recommended by the Memorar- 
dum, is an important issue. ‘The 
seeks to justify 
on the 


are modelled after those 
of Western countries and Chinese 
judges cangot be expected to 
administer. Western conceptions 
of law without guidance. This 
recommendation has to be de- 


clined with thanks, because the’ 


modern Chinese laws are not a 
wholesale reproduction of West- 
ern laws but have been adapted 
in view of particular Chinese con- 
ditions. No jurist of any parti- 
cular country can help Chinese 
judges in this regard, 
there exists as much difference 
among the various conceptions of 
Western laws: as followed in dif- 
ferent countries as between any 
Western conception and the Chin- 
ese conception of law. Only 
Chinese jurists who have master- 
ed both the Western systems of 


law and the old Chinese system | 
adjustments _ between. 


As 


Mr. Latter,’a British barrister, 
one time of the Bar of _ the 
Mixed Court, in the “Law Quar- 


“Too often do the proceedinge 


le be- 
strate, 
each advocating the cause of his 
own sovereign . subject. Some- 
5 bart! in high 
disagreement. At - er mes, 
of its civil strife, it tusses 
the ball back ‘to the litigants and 
it them- 


develop into a mere 


because/ 


Butijone thing has to_ pb: 


; ‘ixeéd’ Court, acting 


ment. 
noted. 


qualifications are 
practice in the. Mixed Court on 
the recommendation of 
two attorneys. These persons are 
often mere interpreters of for- 
eign lawyers .and scarcely pos- 
sess a liberal education, to say 
nothing. of legal knowledge. In 
order to raise the standards, both 
moral and , intellectual, of the 
Mixed Court Bar, it behooves the 
authorities to “see to it hereafter 
that no person is admitted who 
cannot qualify under the Re- 
gulations promulgated by _ the! 
Ministry of Justice for Lawyers. 

In conclusion, the writer ven- 


with the grave task of negotiat- 
ing over the Mixed Court will be 
so conscious of their responsibil-; 
ity as not tobe influenced by the! 
“public campaigns,” but will also, 
listen to. suck counsels as are) 
consistent with the desire 
public welfare. ge 
Thanking you for your space. 

I_am, etc., - 

LIANG YUENG-LI 

Shanghai, July 15, 1926. 


—__ ae 


for; 


ats That “beable: 
ng Might Return In Case 
: Into Chinese - Control’ 


| ; saterr opie .Rights. of all foreigners in hig * 
| ‘by the’ proposed ‘action of the Con- 
b salar Bode is aye ie the aseection of the American Far Eastern 
$ oa sociation in a ‘manifesto which is as follows: 4 
be eine n th 2ud-of July, 1926, the local Chinese authori- | 
t 

fr 


sal ‘to the Consular Body for the 


t Gonbular Ba 
; ~~ “An examination of the Consular Eody’s counter 
proposal will show that an attempt is being made by the _ 
rights. to strike at the very heart of extraterritorial _ ‘ 
rig) 


~ al cases which directly affect the 
s peace and_.order of the International Settlement, 
4 including contraventions of and Regulations and 
we Byc-laws, ‘of. the Shanghai Municipal Council, and 

i a in,all criminal cases in which the.accused is in the 
a Sa ‘employ. ‘of a foreigner having extraterritorial j 
rights, the Senior Consul may appoint a deputy to 

sit with the Judge to watch the proceeding. The 


went leaiheioce: 


ae concurrence. of the deputy shall not be necessary e! 
i for the validity of the judgmen hough he shall $ 
3. Ae heave the right to’ record obF etions: he shell ; 
not, however, ihont’the questione to the ees or 
prisoners withou e consent. ofthe Ju s 
‘This means that the Senior Con-, executed on ent.of the J: rificee th 
sul’s deputy. (assessor) can take‘ wasien by .a. foreigner ha =< Treaty rights a} bu-iness' 
no part in. Mix Court pro men in Shanghai. > the Gesires of. 
tings; he cannot ask the: wi ambitious Chin Chinese am-' 
= ers. .any, questions sentation affix his counter- ditions, for more power ana 


F ¥ nce is. not. "i 
; ae of the judgment. The en-} 


hands. of a Chinese Judge. As this} 


signature without delay.” -! authority. 

> “=THie-power ‘dna authdPtey' ts 
‘being given to the | Chinese and 
€ this. arrangement has been agreed” 

zen or British subject, and the| to by the Consular Body .wjwithout 

American os. British Consul agreesj!fonsulting the business “men vf! 
and contracts to counter-sign thisnis Scttlement all of whom. paket 


power and authority is in the; 
the premises of an American citi- 


Search Warrant or other order: | jVitally interested. This not onty 
without delay.” affects foteigners with Extryter-} 


The Consul has no discretion in, ritorial rights hut particwlarly: 
the matter ‘And’ rves no right!|Germans,. Russiznns .and ‘othars! 
apor which*he can base a’refusalj! ii) pe subject to * tha tendort 


‘ms applies to alf summonses, alll prercies of a Chinesa Judze. Chin- 
rene orders issued by!) ese law and Chinese procedure. 
procedure. under“Chinese “Respectable Chinese: in the 
Y{Settlement' will also be “withont 
the protection “they now heve 
“lunder the jurisdiction ofthe in- 
‘ternational -Mixead-Court. Most at! 
. the wealthy Chinese who reside in 
Sal the Settlement, ao so for saféty. - 
4*rhey come voluntarily withirthe - 
\jurisdiction of the International 
Mixed Court so tHat their per- 
sonal rights and property will be 
safe and not subject to the de-— 
“@ mands, of unscrupulous military 
#ieaders and other corrupt officials. . 
} “It must be obvious that hand- 
\img back the Mixed Court under 
cut of al the | these conditions — wilt waly | 
Nana adversely affect all foreign and} 


Chinese business -in Shanghat- and 
[janis in turn will result, in farther 
; arth depression and depre 


values. Ps 


s fa magtetrace 
Soctiead whines = soona oviae) 


upon. influence- Propane: to 
him by” 


+ nas ee —_ es 


off ease, where’ a responsible, 
putable: Russtan was kept a pris: 
oner in ‘a. filthy jail for months 
led against 
hear 


without charges b 
ham or “hie ene 3 
cage of” t D 


who. fell down-an 


? 


dwas not struck 


the ease of. the ° gsian Jaunch 
1 eavvente now in jai] in Newehwangs 
son a charge of rhurder, his laurch 
phavink collided with 2 Chinese’ 
{poat; and hundreds of other out- 
rageous. cases indiente what car 
be and Is done by Chinese Snstees 
under: Chinese law and proc 
Such, Soeceurrences will ar 
}Shanghal nat Mises retary op the tf 
ternatfonar ixed Cour wb 
Tyce to thé’ Adequate | satégnardl 
junder the, control of the Shanghat! 


: Municipal. Council as it: MBS at&the 
present time. 

¥ REVIEWS HISTORY 

“In 1911 when Shanshai went 

4 over to the PS 
'| Chiet Mactstrate of “the nix 
Court. absconded With some $20, 
(900 °0f the Court funds. The 
Revolution left Shanchal withou 
any recognized authority and the, 


Mixed Court in zll cases, civil ane 
er{minal. 

“Some of the abuses: 
rt! prior to the Reyolution L 
; 1911 “Were: 

¢ “ist. Judgements in 
isivil, cases were most difficult to 


‘2nd. Chinese officials of tn 
Court, including runners, Masgis-| 
trates and Tcaotats, extoried bribes, 
and acted <¢ccordingly; 

“3rd. The secretary of tne 
Court, prior to he Revolution, 
kept an office on Koochow Road 
for the purpose arranging 
p bribes for the tes and 
;olher officials. rderea 
‘for receiving 
‘parties 


% 4th. Im. onei 
-{who was illegally “$a Vhe} 
tSattiontent <br ~ of the 
jNative City Magis i 
, protection 


Authorities ana for 4@#is 
booed until the bonéeg 
were exposed; 


“Sth. Mixed Court orders. 
placed In the hands of nitive 
runtiers, were used for the pur- 


pose of extortion; 


“6th. “Sentences “of imprison-. 
ment were d warded. some pris- 
‘oners hefner leased long befers 


their terms’ expired, others. being 
detained for ..months after their 
terms expired; 

“7th. Guarantors of no sub- 
stance wera accepted by the Ma-, 
' sistrates «to ones) enormous; 
obigert - 7 
ars end coolies were} 
Saig ts to tute for influential; 


persons detained.tn civil actions: 
“9th: Constant inferference on 
the part of 
an.individua) 
ofthe Co 


r officials, guilds 


BS the 


the German; 3t 


a stone road Bases Shel 


q Censular Body; tcevk control of a4 


of the| Court by high 


both} now chosen by the Consular Body 


‘Inesses’ Intheir behalf. The_deci- 


paid aby the Shanghai icipal 
ith the -decisionsyCouncil With 10 ch or, Safe-| 
jeustomary._ = feuaras the: temptation 


Since the Revolution in 1911 
has steadily; improved and an un- 


land values. vested interests and 
population haw taken place. The 
large infinx of Chinese from the 
interior indicates: that they com? 
to-this~ Settlement seeking ths 
prot 
hetter governed 
they know that they will not 
arbitrarily deprived of their}s 
rights or property. 4 8 
IMPROVEMENTS STATED 


“Some of the improvements sn 

the Court since 1911 are: 

“Ast. Civil and criminal pro-- 
ecsses are dhandied hy the Muni- 
*ipal‘ Police under the direction ‘a 
the Consular-Body; - 

“2nd. The. corrupt runners 
have been eRminated; ‘ 

“8rd. The ~ 3 civil celis and 
4femate ward are Properly con-1 
trolled by the- Consular Bodgy | 
through the Municipal Police; * 

“4th. Criminal cases involving 
punishment of over five years ate! 


tried in the ¥fixed Court. doing’ 
away with the abus Jzonsequent: 
jiupon the trial of s causes ™ 


the native city: . = 
.“5th. Inquests rre held in the 

Settlement by Assessors cen ate 

istrates sitting together: 

are no more coroners’ woriiete ‘Tie 

that over the body with a tet Te 

. “Died of sicigness.”” the} 


theory being that oniy wounds 
the thorax were fatai: 

“6th. Interference with the 
Chinese Officials 
and commercial bodies has bee: 
largely eliminated; 
“7th. ‘The finances of the Court 
are honestly controlled aud ad- 
ministered by. the:Consular Body 
through the Myaicipai Council; 

“Sth. Chinese civil cases are 
tried by Assessors’ and Magis- 
trates sitting . together, the As- 
sessors* having, the halnanco of 
power; : 5 

*tgth, Extradition 
from the Settlement to the in- 
terior Is only allowed upon tne 
showing of a prima facie case; 
““10the, - The Magistrates, 


of Chincse 


are 


regularly 
them less 


and their salaries 
paid. 


are 


thereby making — 


2s now ad- 
Mixed Court 
both parties are entitled to be 
represented by counsel, who may 
examine and ¢ross-examine wit- 


sions of the Court are rendered 
only upon evidence produced in 
Court. 

“The operation of railways in 
China: the embezzling and mfs-- 
appropriating of city funds at 
Tsingtao; thé failure of the Chin- 
exe Government to pay legitimate: 
debts prove the “notorious fact 
that the Chinese Government caz-. 
not’ meet its financial obligations,. 
nor do we-helicve-thsat the Chin- 
ese Government. would pay the 


expenses of. Le, meee The 
oxpehsés yrs “Mixed-c “aver- 
ARC. about Tis. 140,000 per. per antium. 


‘This at the ‘present time: is being 


the administration of the CouttF 


nrecedented growth in Shanzhal} 


ds of the Couit fllegaly would 


vestigate the Judic P System and; 
the methods of au fal adminis- 
tration of China: Atith “a> view. to: 
thevabolition of.ext¥aterritoris 


Dem rendition of the-Mixed Court, 


fd await the ¥eport of this 
Coramission. ; 


R "EASTERN? AMERICA. 
sae BN R ASSOCIATION” 


estern 
stantial vested 
their-.. =practice 
Po safeguard 


Practice ~ has 


administered. 


FOREIGN JUDGES. 
of‘the recently enacted 


_Iiwyers have a sg 


: in the 
ternational “Mixed | Court. This 
been 
by hard work, training, ;plete Court records 
integrity and a desire to see that kept in both English and Chinese 
justice is impartially and fairly 

The 


TS,. judgments 
warrants, Sein Scarcied out and 
sxecuted- by, Interipr “Cours. 

ALL PLEADIN -AND JUBG- 
TIENTS TO BEINN CHINESE } 
“AND ENGLISH se 
1 Im order to achieve the high; 
b=; standard « proposed, all pleadings. ; 
ini] wherever-possible,- should be in! 
In-|the English and “Chinese languag-: 
es. Cases should also be trie in* 
both English and’ Chinese. Com- 
should ‘be: 


interest 


developed 
ability, 


x a ‘for use. on appeal, fncluding a 
deprivation/ transcript of the evidence. We, 
dvise_ the use of the English} 
anguage during this transitory} 


25 an essential to the best 
interpretation and administration: 


of the New Chinese Codes which 
aure- based on Western laws. 


Chin-: 
we would expect ‘the old abuses|‘tict Court at 
‘and corruption to reappear. 

* We, therefore, suggest that the 
‘handing back of the Mixed Co: 

be conditional upon the _ ap-: 
pointment of an equal number of 
Western dnd Chinese Judges of 
“high stanc and integrity, al! 


Court fends. 
istration: of the 


caoaeg COURT ‘supervision. the 
ne 


sitti alone! Yi-kuo, Chief of the Chinese Dis- 


pereien in 1923 
embezzled ‘over $40;000.00 of | 
During the admin-} 
Consular Body |! rq : 
over the Court, litigants have felt| tigcte the * Jndtc%al System and 
secure in depositing funds 

the Court. Should the Courz be stration of China with a 
turned over to the Chinese Gov- : 
‘appointed an paid by the Chinese ernment without the 

Court 


RENDITION TO BE POSTPON-| 
ED UNTIL THE REPORT OF ' 
THE COMMISSION TO INVES.’ 
hai; alsof{TIGATE EXTRATERRITORIA-! 
after having: LITY. = , 


The Waspfiston Conference pro- 
vided for 


te Mei } 


Commission to inves-} 


with!the methods of judicial admini- 


view to 
the abolition of extraterritc: ality. ! 
suggesled ran 
 ecnas The rendition of the Mixed Court 


; < Id not be safe. 
': “From the Local District Court wy, 

» . e, therefore, 
<at_Shanghbai there lies = a the finances of the Court be put 
to the High Court at Sooc ow.|in charge of a foreign Registrar 


63 ional 
appeal from the Internat |2ppointed by the Chinese Govern 
Court to the High Court ment with the approval of th 


ost teacher poi ie Gare. Consular Body and that such for. 
ance pry Shanghai as compared/“&" representative be bonded to 
with, Scochow. *The Appeal Court eter iy presenta perform-. 
should be located in the Foreign 27°¢ is duties. 

sttlement at Shanghai, and a COURT EXPENSES : 
Petes appeal might be had to It is a mnotoricus fact that thie 
the Supreme Court/at Peking.) Chinese Government cannot mect 
Such an Appeal Cgurt at Shang-|its financial obligations. nos do | 
hai_could- not “properly function| we believe that the Chinese Gov-j; 
ve Mixed»Court without s/ernment would 

‘Sxrcl r ef foreign|)of such a: Co 

ce 2 of the Mixed 


the Court illegally would be toe 
great, as proved by past exper- 
ience. The. Chinese Governmeni 
ould be required ta deposit with 
the Shanghai Municipal Couiteil 
a sufficient sum, Yearly, in 


oper 
: ra es 
“> Settlement} ux the 


; procésses. the Mixed 
is_returried it. should be on 


Rezpectfully Submitted, 
“ Far Eastern American’ 


Bar Association. 


shonjd await the report of this’ 
recommend that | Comiilission. 


1 


